
SCAP
SOUTHERN CALIFORNIA ALLIANCE OF
PUBLICLY OWNED TREATMENT WORKS

July 3,2001

Roger Briggs
Central Coast Regional Board
81 Higuera Street, Suite 200
San Luis Obispo, CA 93401-5427

Re: SCAP Comments on 2002 Water Quality Assessment and Update of the 303 (d)
List of Impaired Waterbodies

Dear Mr. Briggs:

On behalf of the Southern California Alliance of Publicly Owned Treatment Works
(SCAP), I am pleased to submit comments on the pending 305 (b) Water Quality
Assessment and the 303 (d) list. SCAP's fifty-six public agency members provide
wastewater and water services to over sixteen million residents in Southern California.
The following comments were prepared by a workgroup of SCAP members.

1. SCAP encourages the Regional Board to carefully read and consider all comments
submitted individually by our member agencies.

2. Under the Clean Water Act, as part of their biennial water quality assessments
required under Section 305 (b), states are supposed to prepare analyses, among other
things, of the extent to which "fishable/swimmable" uses have been or will be
achieved, and what additional actions are necessary to achieve them; an estimate of
the environmental impact, the economic and social costs, the economic and social
benefits, and the estimated date of achievement; and a description of the nature and
extent of nonpoint sources of pollutants, recommendations as to the programs which
must be undertaken to control each category of such sources, and an estimate of the
costs of implementing such programs. 33 u.s. C. Sec. 1315 The Regional Board
must complete the required analyses during its water quality assessment, and we
recommend that this be done prior to the 303 (d) listing process. We also request that
a draft of the 305 (b) report be made available to the public for comment prior to
being finalized and submitted to the State Water Resources Control Board.,

3. SCAP supports the idea of a "preliminary list" or "watch list, on which waterbodies
with inadequate or insufficient data would be placed in lieu of the 303 (d) list.
Waters on the watch list would be targeted for further data gathering and assessment
before either being placed on the 303 (d) list or designated as supporting the
beneficial use(s). The National Research Council suggested such a list in their 2001
report assessing the effectiveness ofTMDLs.\ This has the potential to greatly reduce

I Assessing the TMDL Approach to Water Quality Management, prepublication copy, 2001.
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the burden caused by allocating valuable resources to addressing waters that may not
truly be impaired, and focus funding and effort on true impairments.

4. SCAP urges caution regarding extrapolation of impacts on a specific waterbody based
on data from a different body of water. Regional data, which have been generalized
from limited data, when used, must be utilized appropriately.

5. SCAP believes that the Regional Board must only use adopted water quality
standards, such as water quality objectives that have legally been adopted in the Basin
Plan and approved by the State Water Resources Control Board, the Office of
Administrative Law, and EPA, as the basis for the 305 (b) report or 303 (d) listings.
Informal criteria that have not been formally adopted in accordance with Water Code
requirements and the Administrative Procedures Act are known as "underground
regulations" and cannot be legally used as the basis for the water quality assessment
or 303 (d) listing.2

6. The Regional Board should specify what factors (including those listed below) are
considered as "evidence," and how such evidence is weighted in making use of
support/non-support decisions.

a. Consider spatial, temporal (at several scales), and hydrologic variations and
their effects on water quality when preparing the 2002 303 (d) list. We
recommend that the Regional Board adopt a "weight of evidence" approach in
preparing the 303 (d) list. Among other things, this will necessitate an
understanding of variability in water quality data. In Southern California,
stream flow is one of the largest sources of variability in water quality data.
Stream flow is dependent on spatial, temporal (especially seasonal), and
hydrologic variations. Not accounting for the effects of stream flow on water
quality can bias the data set with respect to making impairment
determinations. For the weight of evidence approach, one also will need to
know how spatial variation was assessed, especially as it relates to effluent
dependent waterbodies. A good weight of evidence approach Jl.eeds sample
sets that are spatially and temporally representative of conditions in the
waterbody. Sample locations should be characteristic of the main water mass
or distinct hydrologic areas.

b. For uses related to aquatic life, consider biological indicators as having a
greater weight than pollutant concentration levels, to the extent that some
waters may have unimpaired beneficial uses even though some chemical
criteria have been exceeded. Among other reasons, this may occur because
water quality objectives or criteria that are based on national guidance may
not be reflective of local or site-specific conditions.

2 Cal. Gov. Code Sec. 11340 defines "regulation," in relevant part, as "every rule, regulation, order, or
standard of general application or the amendment, supplement, or revision of any rule, regulation, order, or
standard adopted by any state agency to implement, interpret, or make specific the law enforced or
administered by it." Cal. Gov. Code Sec. 11342 An "underground regulation" is invalid ana unenforceable
because it has not been promulgated in accordance with the Administrative Procedures Act. Frankel v.
Kizer, 21 Cal. App. 4lh 743, 747 (Cal. App. 2d Dist., Dec. 13, 1993).
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c. Consider on a case-by-case basis, whether or not a waterbody is oligotrophic,
mesotrophic, or eutrophic and provide criteria for each type.

d. Eliminate subjective criteria such as "significant amount observed."

7. In the 1997 interagency 303 (d) listing guidance, EPA and SWRCB directed the
Regional Boards to delist waters if certain factors were met. One guideline that does
not appear to have been fully implemented called for recognition of control measures
already in place - or expected to be installed within the next listing cycle - that will
result in protection of beneficial uses. Control measures that should be considered an
adequate basis for delisting include permits, clean up and abatement, cease and desist,
or time schedule orders, and watershed management plans that are enforceable and
include a time schedule for compliance with objectives. Prior EPA 303 (d) guidance
also recommended this be taken into account. For example, within the Los Angeles
Region, many inland waters are listed as being impaired by ammonia, yet all of the
publicly owned treatment works are under compliance schedules to meet the
ammonia water quality objectives contained in the Basin Plan in the next 1-2 years.
Presumably, these waters will come into compliance with the ammonia objective
when these dischargers meet this requirement. Therefore, we recommend that the
Regional Board review these and other 303 (d) listings for which enforceable
requirements have been adopted during this listing cycle.

8. In reviewing your prior staff reports regarding adoption of water quality assessment
and/or 303 (d) listing, there has been very little explanation provided regarding how
assessment decisions were made. Therefore, the following items reflect SCAP's
recommendations that we believe are essential for the 2002 water quality assessment
process.

In a recent Draft EPA Consolidated Asses,sment and Listing Methodology (CALM)
report, several good recommendations are made for how states should conduct their
listing processes. We are including several items based on CALM, as well as some
additional items, that summarize the analytical and public review process we recommend
the Regional Board follow. These comments supplement the comments previously
submitted by SCAP regarding opportunities for public participation in the water quality
assessment process.·

• A thorough explanation of the thinking process that went into each decision
should be made available in writing.

• The Regional Board should document each of the types of data that support water
quality decision-making and explain how they are used in the context of
applicable water quality standards to support different water quality
determinations.

• A description of and reference for the quality assurance procedures should be
included in water quality assessment and listing documentation. The Regional
Board should define data quality requirements and how they utilize and interpret
data to make decisions about whether the waterbody is impaired or att:aining water
quality standards.
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• Metadata for the field data, i.e., when measurements were taken, locations,
number of samples, detection limits, etc., should be in the administrative record
and, upon request, made available to interested parties. The Regional Board
should recognize that not all data are of equal value for assessing water quality
standards attainment/impairment. Results of chemical data or any other type of
data analysis are of limited value unless they are accompanied by documentation
about sample collection (SOPs), analytical methods, and quality control protocols.
Electronic copies of data and metadata should be made available, upon request.

• When data from citizen volunteer group's water quality monitoring efforts is
used, the name of the group, the hours of training in water quality assessment
completed by members of the group, SOPs, documentation of training of
volunteers in both sampling and field testing, and whether a state certified lab was
utilized should be provided. Finally, these data must meet the Regional Board's
prior agreed upon standards for data quality.

• Sample size is an important element of data quality. In general, in the CALM
draft, EPA is recommending that in order to have a high level of confidence in the
results, a sample size of at least 30 samples is necessary. Recognizing that sample
size is a big debate, we believe that a statistically-bases approach should be used
in the listing process, with an adequate sample size. Therefore, the 5 samples, and
sometimes 3 samples, used in prior assessment and listing processes seem less
than sufficient. Not withstanding all the arguments about sample size, the
tremendous implications of attainment/impairment decisions argue for the use of
rigorous and statistically-valid data sets.

• What are the compelling reasons to list a waterbody, and does one reason have
more weight than another?

• Fact sheets that explain proposed listings and delistings, including constituents of
concern, the data used, and the water quality standard and the basis for the
decision to list or delist must be provided to the public when the list is made
available for public review. This is absolutely essential to enable informed public
review, and will go a long way towards instilling confidence in tIle' process and
analysis prepared by the Regional Board.

SCAP is very aware of the tremendous burden this process puts on the Regional Board
staff. These comments imply changes that we think will improve the process. SCAP
looks forward to working with you during this process and recommends informal
workshop meetings for this purpose.

Regards,

~~//~---/_-
~~~.Mir1er -----.-
E ecutive Director

cc: Angela Carpenter


